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TILL OFFSHORE DO US PART: UNCOVERING ASSETS HIDDEN
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INTRODUCTION

Governments and individuals around the world know that offshore accounts
are used to hide assets from tax authoritiekowever, the Panama Papers
brought to the forefront a less w&hown use of offshore accounts: hiding assets
from a spouse during divorce proceediAigéhe Panama Papers contain
information about offshore accounts used by public officials, drug kingpins,
money launderers, and perhaps surprisingly, high net worth divordees.
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requirements$, a fundamental problem persists: the Internal Revenue Service
(“IRS”) does not have the time or resources to untangle the iatricate of
corporate structures used by wealthy individuals to hide their assets offshore.
The spouses of wealthy tax evaders’ éiofact, the scope of divorce cases can
far exceed that of federal tax investigations because they semkpdlie wealth
of the some of the world'richest peopl&?®

The discovery process that is an integral part of divorce proce&tiags
conducive to the unraveling of multiple chains of corporate ownership inherent
in such ‘offshore planning.'Under Internal Revenue Code/801, tax evasion
is a felony that carries either a large fine, five years imprisonment, ofboth.
The three elements of the crime of tax evasion are (1) willfulness, (2) an attempt
to evade tax, and (3) additional tax ddédn this Raper, | will argue that
discovery devices should be modified in order to impute knowledge of reporting
requirements to a spouse refusing to comply with the discovery process (a
“noncompliant spousg'® given the willfulness standard required for imposing
the three categories adx penalties and that noncompliant spouses should be
ineligible for voluntary disclosure programs that allow taxpayers to avoid
criminal prosecution and cap civil penaltiés.Strengthening the tax
implications of failing to disclose assets in the divormatext would incentivize
noncompliant spouses to comply with discovery from an early stage in the

6. Id.

7. See, e.g.David Voreacos, IRS Criminal Cases Fall 12 Percent as Agents Head fqr Exits
BLOOMBERG (Feb. 27, 2017, 2:59 PM), https://www.bloomberg.com/news/articles/@B27/
irs-criminalcasedall-by-12-percertasagentsheadfor-exits [https://perma.cc/FE6@ZJD]
(recognizing that the IRS’Criminal Investigation Division, which, among other thinggamines
offshore tax evasion, hd$imited resource€y; General Report of the Internal Revenue Service
Advisory Councjl INTERNAL REVENUE SERV. (Jan. 30, 2017), https://www.irs.gov/tax
professionals/generaéport2 [https://perma.cc/96FZDVK] (recognzing that the IRS has
“limited resources
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court discovery process; however, the process inevitably is incoriplate.
family lawyer often must resort to filingnotions to compei! Even in
responding to these motions to compel, a truly recalcitrant spouse will continue
to fail to disclose assets and provide incomplete or inaccurate inforriation.
Ultimately, the family lawyer must subpoena financial documentsykaown

bank or other financial accourt.

After obtaining documents through a subpoena, or less likely cooperation
from the noncompliant spouse, a family lawyer conducts a review to determine
whether any assets have mysteriously disappéaredtimately, the other
spouse must typically resort to hiring one or more forensic accountants that will
trace assets and liabilities in order to uncover hidden a8s€tensic
accountants also rely on document review to conduct such tr&dmfact, it is
not un@mmon to learn that in a single case there could be 100 people in twenty
countries delving into a secret world of offshore intricacies accessible only to
the wealthiest individual. Their main objective is to unravel a web of
company ownership that leatlack to the wealthy instigator of it all, i.e., the
beneficial owner® Noncompliant spouses frustrate their work by refusing to
turn over documents or financial information. The requests for these documents
are often ignored or completed only partiafy.

After the noncompliant spousehidden assets are uncovered in the family
law setting, he/she also becomes subject to tax related penalties, which include
criminal liability or civil penalties. The other spouse may qualify for innocent

judge must insist upotfull cooperation of the litigantsin a divorce proceeding to effectuate
equitable distribution of marital property)); Andrew S. Grossman, Avoiding Legal Malpractice in
Family Law Cases: The Dangeof Not Engaging in Financial Discovery, 38N L.Q. 361, 373
(1999).

20. SeeSKOLOFF ET AL, supranote 19, § 29.04[2] (noting that the initial step is document
disclosure and that a single demand is not adequate); sé¢aalsoe Moses & Beth A. Townsend,
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spouse relief® However, there are complications under the current law that are
addressedn a subsequent article. Thisfper assumes that the {ading
spouse is solely liable, i.e., there are no joint and several liabifities.

[l. CURRENT CONSEQUENCES FORONCOMPLIANT SPOUSES INTERMS OF
REPORTINGREQUIREMENTS

Once hidden assets are disclosed during divorce proceedings, the most
important issue becomes whether a noncompliant spauitutly ” failed to
report his/her foreign asse&This is because a willful failure otd result in
criminal prosecution or enormous civil penalties as discussed more fully in this
section. Moreover, new reporting laws, such as FAT@Xuire foreign
financial institutions‘(FFIs’) around the globe to report bank accounts held by
U.S. customers to the IRSWhile these new reporting laws make it easier for
the IRS, creditors, and spouses to find hidden foreign accounts, | would argue
that strengthening the consequences of failing to comply with these tax reporting
laws and requirements in the context of divorce proceedings would result in
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obligation, U.S. taxpayers are required to file a FBAR with the Treasury
Department for each foreign financial account that has a balance over $10,000
at any time during the taxable ygdAn unreported foreign account may result
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subject to criminal prosecution or enormous tax and FBAR pen#ltiesact,
willfulness is tle standard for all three categories of penalties to which a
noncompliant spouse may be subject: (1) criminal conviéfi¢),a 50% FBAR
penalty>?and (3) a 75% civil tax fraud penaft§As a result, proving willfulness

is the key to strengthening the ingaltions of failure to comply with reporting
requirements$?

The only difference in terms of the willfulness standard that applies to each
penalty category is the level of proof required. For a criminal conviction, the
level of proof is beyond a reasonabtoubt whereas for the civil FBAR or
civil fraud penalty cases, the level of proof @ear and convincing® If the
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ignorance of the law may be used as a defériseother words, a taxpayer may
claim that he/she did not know theresrglegal requirement to disclose a foreign
asset, and as a result, willfulness cannot be préven.

In light of the definition for willfulness, the discovery process should
embody informing a noncompliant spouse of the legal duty to disclose foreign
assetghrough complying with reporting requirements. Once a noncompliant
spouse has provable knowledge of reporting requirements, if he/she still refuses
to comply, the government would be able to easily establish willfufifess.
that point, the noncompliant spouse would have intentionally violated a known
legal duty, which is the very definition of willfulne$s.

1. Discovery Devices & Willfulness

There are several discovery devi®eshat could be used to impute
knowledge to a noncompliant spouse and thus help the government meet its
burden of proof in showing a willful violation. As stated earlier, noncompliant
spouses are able to claim a lack of knowledge of reporting requirenfients a
having been served with numerous requests for financial documents during the
discovery proces® As stated earlier, family lawyers in this context often must
rely on subpoenas and motions to compel, as well as the work of forensic
accountants, to gaia full picture of assets, especially those that have been
hidden offshore in anticipation of divor€eOnly through the expenditure of
much time and money are the hidden assets brought to light. The noncompliant
spouse who has refused to disclose assetgeay turn can escape both criminal
liability and civil penalties, which require a showing of willfulness, simply by
claiming that he/she had no knowledge of reporting requirements.

This stark reality begs an important question: Why not include in disgov
requests statements that will impute knowledge of reporting requirements to
such noncompliant spouses? Following is a discussion of how certain discovery
devices, namely (1) interrogatories, (2) requests for production of documents,

61. United States v. McBride, 908 F. Supp. 2d 1186, 1206 (D. Utah 2012); Steven Toscher &
Lacey Strachan, Proving Willfulness in Civil FBAR Cadeé. LAaw., Apr. 2003, at 15, 18;
Skarlatos & Sardasupranote 30, at 94.

62. Skarlatos & Sardasupranote 30, at 94.

63. Cheek v. United States, 498 U.S. 192, gE91) (stating that once the government proves
knowledge of a legal dutyttie knowledge component of the willfulness requirethéias been
satisfied).

64. Id.

65. There are also financial disclosure forms that require the parties to report income,
expenses, debts, and assets; however, since a noncompliant spouse does not have to provide much
supportinginformation for the information listed, thisaPer focuses on obtaining the actual
documentation for foreign assets.2Td ()Tj4 0 Tw 1
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and (3) depositionscould be used in this manner and thus alleviate the
governmenrt burden in proving willfulness in a criminal prosecution or in
assessing civil penalti€é8 The threat of successful criminal prosecution or the
imposition of huge civil penalties should encourage noncompliant spouses to
comply with discovery and reveal hidden assets to the tax authétities.

First, interrogatories may be used to impute knowledge of the legal duty to
report hidden foreign assets to the IRS. Interrogatories are written qusstibns
to a party (the dnswering party) that are responded to in writing under oath
and then remitted to the send@interrogatories may require the answering
party to provide papers, documents, or photogrdplisat are relevant in
responding’! Interrocatories should include a straightforward statement of the
legal duty to report hidden foreign assets to the IRS by reference to specific
forms and schedules. Once the answering party is served with the
interrogatories, he/she has knowledge of such legal duty. If the answering party
is a noncompliant spouse, the government can easily meet its burden of proving
willfulness and subsequently seek criminal prosecufioh.warning to that
effect could also be included with the interrogatories. This would incaatay
potential noncompliant spouse to disclose hidden foreign assets both to the IRS
and to his/her spouse.

Second, requests for production of documents may be used in a similar
manner to provide inescapable knowledge of the legal duty to disclose hidden
foreign assets. After a family law action commences, a party may request
documents or other items in the possession, custody, or control of the other party
or a person served with a notice or subpod@rais is referred to as a request
for production of documents.Noncompliant spouses refuse to comply with
these requests, which leads to unnecessary prolonging of the divorce
proceedings. At the same time, noncompliant spouses also fail to disclose
information ascertainable from the documents he/she is hiding to the IRS in
violation of reporting requirements. The noncompliant spowdHully ” abuses
the discovery process and should also be deemedilifully ” violate IRS

68. SeeSKOLOFF ET AL., supra note 19, 8§ 29.04[6][a] (listing, in addition to an initial
document demand, other appraisal devices, including oral depositions and interrogatories).

69. Seee.g, Jeff T. Casey & John T. Scholz, Beyond Deterrence: Behavioral Decision Theory
and Tax Compliance, 25w & SoC'y Rev. 821, 821 (1991) (addressing tax compliance behavior
and stating that compliance behavior generally is viewed ams intelligent response to
governmental enforcement policidgacluding sanctions).

70. Hatch,supranote 26, § 34.

71.
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his failure to comply with the legal duty to file the FBAR was detither
reckless or due to willful blindne$3The court then had to find that recklessness

is adequate to show willfulness in terms of imposing a civil FBAR pefalty.

a court is not willing to make the same determination regarduitjuiness; a
noncompliant spouse could escape civii FBAR penalties and escape any
meaningful financial consequences despite his/her deliberate concealing of
assets over the course of a my#ar divorce proceeding. A better course of
action is to include statements opogting requirements in discovery devices
and impute to the noncompliant spouse knowledge of such requirements.
AlthoughWilliamsandMcBride



SAINT LOuIS UNIVERSITY SCHOOL OFLAW

32 SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol. 62:19

assets? The taxpayer only needs to send the IRS Criminal Investigation
Division a letter that identifies himself/herself and any financial institution that
holds unreported asséf8.The IRS then runs a check against a list of taxpayers
whom the IRS or the Department of Justice has previously identified and will
then inform the taxpay whether he/she igfecleared and therefore may
make a disclosur®? In most cases, a noncompliant spouse would need to
request prelearance before making a disclostffe.

B. Noncompliant Spouses’ Proposed Ineligibility for fearance

Instead of allaving noncompliant spouses an opportunity to enter a
voluntary disclosure program after evading the discovery process for prolonged
periods of time, there should be a shortened window for these taxpayers. Once
a motion to compel has been filed against a noncompliant spouse and has either
remained pending for a given period, e.g., six months or longer, or has been
granted, and the other spouse can prove an offshore connection in the form of
(1) at least one known foreign account (whether disclosed or not); (2) prior
offshore business activity; or (3) frequent trips abroad, the noncompliant
spousé
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