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INTRODUCTION

“[lIn our adversary system of criminal justice, any persated into court,
who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is
provided for him. This seems to us to be an obvious truth.”

This truth has not been obvious in capital state-postiction and federal
habeas corpus proceedings. The law has crept from no right to counsel in
capital poskonviction proceedings to a statutory right. While many, if not
most, attorneys who handle such cases are highly competent and dedicated,
they do not have to be under Supreme Court pested person today may be
executed due to his or her attorney’'s mistakes and incompetence. We should
demand the provision of effective counsel in life or death proceedings.

. THE CAPITAL POST-CONVICTION PROCESS

Capital and other state criminal casesegalty follow a ninestep process,
illustrated here:

* Mark E. Olive is an attorney in private practice in Tallahassee, Florida, who was an invited
speaker at the 2016 Richard J. Childress Memorial Lecture atl®aiist University School of
Law. This article is an expanded version of some of Mr. Gliv@mments about indigent
defense in capital pesbnviction cases. Mr. Olive has been involved in representation of
individuals facing the death penalty at trials, on appeals, and itpogction proceedings since
1980.

1. Gideon v. Wainwright, 372 U.S. 335, 344 (1963).
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After trial and direct appeal (Steps3), acapitally sentenced defendant may
seek relief from constitutional violations like state suppression of material,

exculpatory evidenc®,juror misconducf, and the ineffectiveness of trial
counsef
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2. Coleman v. ThompsonNo Ineffectiveness “Cause” to Excuse a
Default

It is unclear whether states mustovide collateral or postonviction
review of criminal judgment?’ but the Supreme Court held in Pennsylvania v.

Finley?*
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The Court distinguishedts holding in Colemanbecause Coleman’s
ineffective assistance claims were defaulted on appeal from his-ieiialv
collateral proceeding, and therefore his claims had been addressed initially on
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count to 365" In Holland v. Florida, the Eleventh Circuit held that a lawyer’s
gross negligence of not timely filing a federal habeas petition, absent a finding
of “bad faith, dishonesty, divided loyalty, mental impairment or so forth on the
lawyer’s part,*® could nevemwarrant equitable tolling of the AEDPA statute of
limitations. The Supreme Court held this “standard [was] too ri§iehd
equitable tolling was available if a petitioner “shows ‘(1) that he has been
pursuing his rights diligently, and (2) that some eotnary circumstance
stood in his way' and prevented timely filing®"In Mr. Holland’s case, his
lawyers’ egregious actions, and Holland’s due diligence, raised sufficient
questions about equitable tolling to warrant a rentand.

Absent “extraordinary ciraustances,” however, habeas corpus petitioners
must live with and die for attorney ineffectiven&3s[GJarden variety”
ineffectiveness by counsel is forgivén.

55. Jonathan Atkins, Danielle B. Rosenthal & Joshua D. W@iks, Inequities of AEDPA
Equitable Tolling: A Misapplication of Agency La88 STAN. L. Rev. 427, 431, n. 13 (2016) (as
of 2014, “[s]ince Congress passed AEDPA in 1996, lawyers for at least eighty petitioners
sentenced to death have missed the statoteyear filing deadline for federal habeas revigw.

56. Holland v. Florida, 539 F.3d 1334, 1339 (11th Cir. 2068),d, 130 S. Ct. 2549 (2010).

57. Holland v. Florida, 130 S. Ct. 2549, 2563 (2010).

58. Id. at 2562 (quoting Pace v. DiGuglielmo, 544 U.S3,4018 (2005)).

59. With respect to extraordinary circumstances, the Court held:

Here, Collins [appointed counsel] failed to file Hollamdéderal petition on time despite

Holland’s many letters that repeatedly emphasized the importance of his doing so. C
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limitations should have been equitably tolfédBecause previous counsel
could not litigate their own failures, Mr. Christeson requested substitute
counsel”® The District Court denied the motion for substitution, and the Court
of Appeals for the Eighth Circuit affirméed.

The Supreme Court reversed:

Tolling based on counsel’s failure to satisfy AEDPA’s statute of limitations is
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D. The Operation of 18 U.S.C. § 3599 and Abandonment

Under 18 U.S.C. § 3599(e), attorneys appointed in federal capital habeas
corpus proceedings are required to continue to represent the petitioner even
when the case has completed (Step 9), i.e., after federal habeas corpus has been
denied, the denial has been affirmed, and a petition for writ of certiorari has
been denied:

Unless replaced by similarly qualified counsel upon the attorney’s own motion
or upon motion of the defendant, each attorney so appointed shall represent the
defendant throughout every subsequent stage of available judicial proceedings,
including pretrial proceedings, trial, sentencing, motions for new trial, appeals,
applications for writ of ceitrari to the Supreme Court of the United States,
and all available postonviction process, together with applications for stays
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